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In the Court of Appeals of the District of Columbia. 


No. 2284. 

The United States of America ex Relatione A. Goldberg, 

Appellant, 

vs. 

George von L. Meyer. 


a Supreme Court of the District of Columbia. 

At Law. No. 53313. 

The United States of America ex Relatione A. Goldberg 

vs. 

George von L. Meyer, Secretary of the Navy. 

• 

United States of America, 

District of Colv/mbia, ss: 

Be it remembered, that in the Supreme Court of the District of Co¬ 
lumbia, at the City of Washington, in said District, at the times here¬ 
inafter mentioned, the following papers were filed and proceedings 
had in the above-entitled cause, to wit: 


1 Petition for Writ of Mandamus. 

Filed February 8, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53313. 

The United States of America ex Relatione A. Goldberg 

vs. 

George von L. Meyer, Secretary of the Navy. 

To the Honorable the Justices of the Supreme Court of the District 
of Columbia: 

The petition of A. Goldberg respectfully represents: 

1. That he is a citizen of the United States, though now residing 
in Vancouver, British Columbia, and that George von L. Meyer, the 
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defendant herein, is the Secretary of the Navy of the United States 
and is temporarily residing in the District of Columbia. 

2. That under the terms and provisions of an Act of Congress ap¬ 
proved August 5, 1882, Chapter 391, Section 2, (22 Stat. L. 296) 
the United States cruiser Boston was, after survey, condemnation and 
appraisal, stricken from the Naval Register, and that subsequent 
thereto the respondent, as Secretary of the Navy, pursuant to the pro¬ 
visions of Section 5 of the Act of Congress approved March 3, 1883. 

(22 Stat. L. 599) advertised for proposals for the purchase of 
2 said vessel the Boston, to be sold to the person offering the 
highest price therefor over and above her said appraised value, 
which appraised value was the sum of thirteen thousand dollars. 

3. The terms of said 5th Section of the Act of March 3, 1883. are 
as follows: 

“It shall be the duty of the Secretary of the Navy to cause to be 
appraised, in such manner as may seem best, all vessels of the Navy 
which have been stricken from the Navy Register under the provis¬ 
ions of the act making appropriations for the naval service for the 
fiscal year ending June thirtieth, eighteen hundred and eighty- 
three. and for other purposes, approved August 5, eighteen hundred 
and eighty-two. And if the said Secretary shall deem it for the best 
interest of the United States to sell any such vessel or vessels, he shall, 
after such appraisal, advertise for sealed proposals for the purchase 
of the same, for a period not less than three months, in such news¬ 
papers as other naval advertisements are published, setting, forth the 
name and location and the appraised value of such vessel, and that 
the same will be sold, for cash, to the person or persons or corpora¬ 
tion or corporations offering the highest price therefor above the ap¬ 
praised value thereof: and such pro|>osals shall be opened on a day 
and hour and at a place named in said advertisement, and record 
thereof shall be made. The Secretary of the Navy shall require to 
accompany each bid or proposal a deposit in cash of not less 
3 than ten per centum of the amount of the offer or proposal, 
and also a bond, with two or more sureties to be approved 
by him, conditioned for the payment of the remaining ninety per 
centum of the amount of such offer or proposal within the time fixed 
in the advertisement. And in case default is made in the payment 
of the remaining ninety per centum, or any part thereof, the Sec¬ 
retary, within the prescribed time thereof, shall advertise and resell 
said vessel under the provisions of this act. And in that event said 
cash deposit of ten per centum shall be considered as forfeited to the 
government, and shall be applied, first, to the payment of all costs 
and expenditures attending the advertisement and’resale of said ves¬ 
sel; second, to the payment of the difference, if anv. between the 
first and last sale of said vessel; and the balance, if any, shall be 
covered into the Treasury: Provided, however. That nothing herein 
contained shall be construed to prevent a suit upon said bond for 
breach of any of it* conditions. Any vessel sold under the fore¬ 
going provisions shall be delivered to the purchaser upon the full 
payment to the Secretary of the Navy of the amount of such pro¬ 
posal or offer; and the net proceeds of such sale shall be covered into 
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the Treasury. But no vessel of the Navy shall hereafter be sold in 
any other manner than herein provided, or for lees than such ap- 
praised value, unless the President of the United States shall 
4 otherwise direct in writing. In case any vessel now in pro- 
cess of construction in any navy yard has been or shidl be 
found to be unworthy of being completed, and has been and shall be 
condemned under the provisions of said act. and cannot properlv 
oe sold, and it becomes necessary to remove the same, the cost of 
such removal shall be paid out of the net proceeds derived from the 
sale of other vessels hereby authorized to be sold.” 

4. Your petitioner further shows that the public advertisement 
asking for bids for said cruiser Boston was as follows: 

‘‘Proposals.—Sale of U. S. vessels Boston and Concord.—Sealed 
proposals will be received at the Navv Department until 12 o'clock 
noon, December 7, 1910, when they will be publicly opened, for the 
purchase of the Boston, appraised value $13,000, and the Concord, 
appraised value $43,000. Forms of proposal and bond, and in¬ 
formation concerning the vessels and the terms and conditions of 
sale, may be obtained on application to the Department. The 
vessels may be examined at the Navy Yard, Puget Sound, Wash, 
n. r. Nicholson, Acting Secretary of the Navy. 10-22-10.” 

5. And that upon seeing this advertisement your petitioner ap¬ 
plied to the proper authorities for the forms of proposal and bond 
and information concerning the said vessel and the terms and con- 

ditions of sale, and was furnished by the Department with 
5 the printed slip which is appended hereto as part hereof, and 
which, upon said application, he received from the Navy 
Department for the purpose of becoming a bidder for said vessel 
and complying with all the terms and conditions imposed by said 
Secretary of the Navy upon prospective bidders for said cruiser. 

6. That upon being furnished with these particulars your peti¬ 
tioner submitted his bid of twenty thousand dollars for the cruiser 
Boston and accompanied his bid with a certified check for the full 
amount thereof. 

7. That at twelve o’clock noon December 7, 1910, being the dav 
mentioned in the advertisement, the bids for said cruiser were 
opened, and it was ascertained that your petitioner’s bid was the 
highest bid for said cruiser Boston. 

8. Your petitioner alleges that the papers on file in the De¬ 
partment of the Navy show, and he alleges the fact to be, that 
vour petitioner had complied with and conformed to all the terms 
and conditions imposed upon him and other bidders for said cruiser 

v i»* i • i .,« , , w hen it was ascertained that 

he was the highest bidder it became and was the duty of said George 

von L. Meyer, Secretary of the Navy, to deliver said cruiser Boston 
to your petitioner, and that said duty so to deliver said cruiser wa« 
one purely ministerial in its character and neither requiring or per¬ 
mitting the exercise of any discretion by said George von L. Mever 
Secretary of the Navy. 

9. But vour petitioner alleges the fact to be that he has been 
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notified by said George von L. Meyer, Secretary of the Navy, that 
lie will not deliver said cruiser Boston to your petitioner, but 

6 intends to loan her to the Governor of the State of Oregon. 

10. And your petitioner further shows that some time in 
the early part of January, A. D. 1911, said Secretary of the Navy, 
George von L. Meyer, notified your petitioner by telegraph that he 
had determined not to deliver said cruiser Boston to him and that 
he was returning to petitioner his said certified check for twenty 
thousand dollars, whereupon your petitioner notified said George 
von L. Meyer, Secretary of the Navy, that he would not accept or 
receive said check, but demanded the deliverv of said cruiser Boston 
to him. 

11. And your petitioner further shows that, notwithstanding his 
notification to said George von L. Meyer, Secretary of the Navy, 
of his intention to refuse to accept his said check, the said George 
von L. Meyer did return the same to vour petitioner, who now* 
holds it subject to the order, instructions or disposition of said 
George von L. Meyer. Secretary as aforesaid. 

12. And your petitioner tenders himself ready and willing to 
produce and surrender said identical certified check to said George 
von L. Meyer, Secretary of the Navy, at any time. 

13. And your petitioner claims that he is the true owner and 
entitled to immediate delivery of the possession of said cruiser 
Boston to him. 

14. And vour petitioner is advised that he is remediless in 

7 the premises to obtain the delivery of the possession of said 
cruiser Boston by said George von L. Meyer, Secretary of the 

Navy as aforesaid, except by the aid and assistance of this Hon¬ 
orable Court through the issue by it of the writ of mandamus com¬ 
pelling said George von L. Meyer, Secretary of the Navy, to deliver 
the possession of said cruiser Boston to your petitioner or to show 
cause, if any he has, why said writ should not be issued. 

Wherefore, the premises considered, your petitioner prays: 

1. That a writ of mandamus may be issued and directed to said 
George von L. Meyer, Secretary of the Navy, commanding him to 
deliver said cruiser Boston to your petitioner. 

2. That a rule may be issued and served upon the said George 
von L. Mever requiring him to appear upon some certain day in 
said rule to be named and show' cause why the prayer of this peti¬ 
tion for the delivery of the possession of the said cruiser Boston 
to your petitioner should not be granted. 

3. For such other and further relief as vour petitioner's case 
may require. 


CHAS. POE, 

Attorney for A. Goldberg . 


A. GOLDBERG, 

Petitioner , 

By CHAS. A. POE, 

A ttomey. 
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District of Columbia, ss: 

\ 

Before the subscriber, Francis L. Neubeck, a notary public 
s in and for the District of Columbia, personally appeared 
Charles Poe, who made oath that he is the attorney for the 
within petitioner and is authorized by him to institute these pro¬ 
ceedings; that he has read the foregoing petition by him subscribed, 
ami that the facts as set forth in said petition are true to the best 
of his knowledge and belief. 

CHARLES POE, 

Attorney for Petitioner. 

^Subscribed and sworn to before me this 8th day of February, 

t SEAL -] FRANCIS L. NEUBECK, 

Notary Public. 


d General Information Concerning the United Staten Vessels 
Boston and Concord , Offered for Sale under the Provisions 
of the Art of Congress Approved March 3 , 1883. 

In accordance with the provisions of section 5 of the act of Con¬ 
gress approved March 3, 1883, sealed proposals will be received at the 
Navy Department until 12 o’clock noon, December 7, 1910, when 
they will be publicly opened, for the purchase of the United States 
vessels Boston and Concord, now lying at the Navy Yard, Puget 
Sound, Wash., these vessels having been stricken from the Navy 
Register, after survey, condemnation, and appraisal, under authority 
of the act of August 5, 1882. 

As appraised bv a board of survey and appraisal, the value of the 
Boston, as she lies, with certain articles of equipage and outfit suita¬ 
ble for further use by the Government removed, but with her boilers, 
main engines, dynamo engines, miscellaneous auxiliary machinery, 
spars, masts, standing rigging, boat davits, stanchions, deck winches, 
steering gear, main ventilating fans, and one anchor and a sufficient 
amount of chain for mooring purposes left on board, is $13,000. 
The value of the Concord as she lies, with her masts, booms, stan¬ 
chions, davit*, anchors and chains, fixed furniture, auxiliary ma¬ 
chinery, main engines, boilers, electrical and mechanical communica¬ 
tion instruments, plumbing and a part of the portable furniture left 
on her, is appraised by the board at $43,000. 

The Boston is an unarmored steel protected cruiser, with two- 
masted schooner rig and two funnels. She was built by John Roach 

Sons at Chester, Pa., and was launched December 4, 1884. Length 
over all, 288 feet 3 inches; beam, extreme, 42 feet 2 inches; mean 
draft, 16 feet 10 inches; normal displacement, 3,000 tons; horizontal 
compound engines; eight single-ended Scotch boilers; trial speed, 
15.60 knot*; bunker capacity, 428 tons. 

The Concord is an unarmored steel gunboat, with two-masted 
schooner rig, and one funnel. She was built by N. F. Palmer, Jr., 
& Co., at Chester, Pa., and was launched March 8, 1890. Length 
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between perpendiculars. 230 feet: length over all, 244 feet 5 inches 
breadth on load water line, 36 feet; mean draft, 14 feet; normal dis- 
placement, 1,710 tons; twin-screw horizontal triple expansion engines; 
eight straightaway cylindrical boilers; trial speed. 16.80 knots; 

I. H. P. of propelling machinery and its auxiliaries on trial. 3,359; 
hunker capacity, 364 ton 9 . 

These vessels will be sold for cash to the bidders offering the high- 
est prices above the appraised values. 

m Separate proposals for each vessel must be submitted in a 

10 sealed envelope, addressed to the Secretary of the Navy, Wash- 
tt o C., and endorsed “Proposal for the purchase of the 

L. S. S. — ' (insert name of vessel for which offer is made), so 

as to distinguish it from other communications and prevent the 
opening thereof before the time fixed bv the Department's advertise¬ 
ment of October 22. 1910. 

Each proposal must be accompanied by a deposit in cash (or satis¬ 
factory certified check) of not less than 10 per cent of the amount 
of the offer or proposal, and also a bond in a penal sum equal to the 
whole amount of the offer, with two or more individual sureties, or 
with a corj>orate surety authorized to do business under the act of 
August 13, 1394. as amended by the act of March 23, 1910, to be 
approved by the Secretary of the Navy, conditioned for the payment 
of the remaining 90 per cent of the amount of such offer or proposal 
within thirty days from the date of its acceptance. Tn case default 
is made in the payment of the remaining 90 per cent or any part 
thereof within that time, said cash deposit (or check) of 10 per cent 
shall be considered as forfeited to the Government, and shall be ap¬ 
plied as directed in the act of March 3. 1883. 

Where a cash deposit or certified check covering the amount offered 
accompanies the proposal no bond need be furnished. Tie bids will 
be decided by the Secretary of the Navy by lot. All deposits by bid¬ 
ders whose proposals shall not be accepted will be returned to them 
within seven days after the opening of the proposals. 

The vessels may be examined upon applying to the commandant of 
the Navy Yard. Puget Round. Wash. They must be removed from 
tbe limits of the yard by the purchasers at their own expense 
within such reasonable time as may be fixed by the Department. 

Tbe Department will not be responsible for errors or inaccuraciw* 
in the foregoing descriptions, as the vessels can be examined bv 
parties interested, or for articles on Imard after the sale. 

R. F. NICHOTaSON. 

Acting Secretary of the Navy. 

Navv Department, Washington D. 0., October 22. 1910. 

Proposals.—Sale of I . S. vessels Boston and Concord.—Sealed pro¬ 
posals will be received at the Navy Department until 12 o’clock noon. 
December 7, 1910, when they will be publicly opened, for the pur¬ 
chase of the Boston, appraised value $13,000, and the Concord, ap¬ 
praised value $43,000. Forms of proposal and bond, and informa¬ 
tion concerning the vessels and the terms and conditions of sale, may 
be obtained on application to the Department. The vessels may be 
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examined at the Navy Yard, Puget Sound, Wash. R. F. Nicholson, 
Acting Secretary of the Navy. 10-22-10. 


11 Rule to Show Cause. 

Filed February 8, 1911. 

******* 

Upon consideration of the petition of A. Goldberg, filed herein 
this 8th day of February, 1911, it is by the Court this 8th day of 
February, 1911, ordered that the respondent, George von L. Meyer, 
Secretary of the Navy, show cause, if any he has, on or before the 
17th day of February, 1911, at 10 o’clock A. M., why a writ of 
mandamus should not be issued as prayed in said petition, provided 
a, copy of said petition and this rule be served upon said respondent, 
Secretary of the Navy, on or before the 10th day of February, 191.1. 

THOS. H. ANDERSON, Justice. 


Marshals Return. 

Served copy of within rule, together with copy of petition in this 
cause, on George von L. Meyer, Secretary of the Navy, by service 
on Beekman Winthrop, Acting Secretarv. 

Feb’y 8, 1911. 

AULICK PALMER, Marshal. 

S. 


Answer. 

Filed February 18, 1911. 

******* 

Beekman \V inthrop, Acting Secretary of the Navy, now, and at ail 
times hereafter, saving and reserving unto the defendant all of, and 
exceptions to, the imperfections, uncertainties and defects of the peti¬ 
tion for a writ of mandamus filed herein, and reserving to de- 
12 fendant the benefit of the lack of jurisdiction of this Court, 
appearing on the face of said petition, to grant the relief 
prayed for, and the lack of jurisdiction of this Court to direct the 
Secretary of the Navy, to compel him, as individual or as Secretary, 
to perform any act involving the exercise of his judgment and dis¬ 
cretion in matters within his jurisdiction, or in relation to the prop¬ 
erty of the United States, and relying on the same, as if demurrer 
had been specifically interposed, for answer unto said petition, or as 
much thereof as is material, and to said rule to show cause, answer¬ 
ing, says: 

1. He admits that the defendant, George von L. Meyer, is Secre¬ 
tary of the Navy of the United States, and is temporarily residing in 
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the District of Columbia, but lie has nu personal knowledge of the 
citizenship of A. Goldberg, and therefore denies that the said peti¬ 
tioner is a citizen of the United States. 

2. He admits that the United Suites Cruiser “Boston,” was, after 
survey, condemnation and appraisal, stricken from the Navy Regis¬ 
ter, under the provisions of the Act of Congress, approved August 
5. 1882, and he admits that, pursuant to the provisions of Section 5 
of the Act of Congress approved March 3, 1883, advertisement was 
published for poposals for the purchase of the United States Cruiser 
“Boston,” which said advertisement was promulgated by R. F. Nich¬ 
olson, Acting Secretary of the Navy, and not by the Secretary of the 
Navy in person. 

3 and 4. He admits the statements made in the third and fourth 
paragraphs of said petition. 

5, 0, and 7. Answering the fifth, sixth, and seventh, paragraphs of 
said petition, this answerer is advised that allegations therein 

13 contained are substantiallv correct. 

•/ 

8. Answering the eighth paragraph of said petition, this 
answerer says that it is true that the said petitioner complied with 
the terms and conditions imposed upon bidders for the cruiser 
“Boston’’ by the Navy Department, but denies that when it was ascer¬ 
tained that the petitioner was the highest bidder, it became the duty 
of the Secretary of the Navy, to deliver said cruiser “Boston” to said 
petitioner, and denies that said duty to deliver said cruiser was only 
purely ministerial in its character, and neither required nor per¬ 
mitted the exercise of any discretion by the defendant. 

This answerer avers the fact to be that the invitation offered to the 
|>etitioner and others who might desire to bid for the purpose of pur¬ 
chasing the cruiser “Boston,” was promulgated for the purpose of 
;iscertaining at what price said vessel might be sold; that the bid of 
the petitioner herein was an offer on behalf of the said petitioner 
to purchase said cruiser, which said offer has never been accepted by 
the Secretary of the Navy, nor by anyone else on his behalf, and 
avers that the said cruiser is now, and ever has been, since its commis¬ 
sion as a vessel in the United States Navy, the projiertv of the United 
States of America. And the Secretary of the Navy is vested, as such 
officer, and by virtue of Section 5 of the Act of March 3, 1883, with 
the discretionary power to determine whether it be for the best in¬ 
terests of the United States to sell said vessel, or any other vessel be¬ 
longing to the United States, which said discretionary power 

14 this answerer avers, in regard to said cruiser “Boston,” to be 
and to remain in the Secretary of the Navy up to the present 

time, and has never been taken from him by the submission of the 
bid of the petitioner herein. 

9. Answering the ninth paragraph of said petition, this answerer 
admits that the Department of the Navy has notified the petitioner 
that the Secretary will not deliver the said cruiser “Boston” to him, 
and avers that the Government of the United States has engaged to 
loan said cruiser “Boston” to the Governor of the State of Oregon, 
for the purpose of using said cruiser by the naval militia of said 
State. 
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10,11 4 12. Answering the tenth, eleventh and twelfth paragraphs 
of said petition, this answerer admits that the Department of the 
* Nav y notified the petitioner that the Secretary of the Navy would 
not deliver said cruiser, “Boston,” to said petitioner, and did return 

lws ($20000*00)"^ ^ certlfied check {oT Twent y Thousand Dol- 

Further answering the said paragraphs, this answerer avers that 
the said petitioner has received, and does still retain the said check 
and that the Secretary of the Navy has no right, title or interest in 
the said check so returned to the petitioner, as the bid of the said peti¬ 
tioner, which said check accompanied, was never accepted by the Sec- 
retary of the Navy, or by anyone else acting for and on his behalf 
This answerer further avers that there is no duty or obligation 
lo imposed upon the Secretary of the Navy, either by virtue of 
it • . o said advertisement for proposals, or the statutes of the 

united States, to accept the highest, or any other bid, for naval ves- 

a • a • • 1 • ^ or for the cruiser, “Boston,” and no bid of 

}>etitioner herein was ever accepted. 

This answerer further shows that the matter of accepting or re¬ 
jecting the said offer to purchase the cruiser, “Boston,” as aforesaid 
rested solely in the discretion of the Secretary of the Navy, and in 
the exercise of such discretion, the Secretary of the Navy rejected 
the bid of the petitioner, and all other bids, for the purchase of the 
cruiser, “Boston,” and the Navy Department so notified the petitioner 
by telegram on the seventeenth day of December, 1910. He further 
says that the Secretary of the Navy does not nor does anyone for him 
hold the certified check for Twenty Thousand Dollars ($20,000.00)’ 
referred to in said petition, nor any other amount received from the 
petitioner herein for the purchase of the cruiser, “Boston,” and that 
said petitioner was not in a position, at the time of the institution of 
these proceedings, to demand the relief prayed for by said petition. 

13. Answering the thirteenth paragraph of said petition, this an¬ 
swerer denies that the petitioner is the true owner, and entitled to 
the immediate delivery of said cruiser, “Boston,” to him, and avers 
that the said cruiser, “Boston,” is now, and at all times has been the 
property of the United States, and is not subject to any claim, right 
title or interest of the said petitioner. 

16 14. Answering the fourteenth paragraph of said petition, 

this answerer avers that the same contains mere conclusions 
of law which the Secretary of the Navy is not called upon to answer. 

This answerer, however, without admitting the contention of the 
petitioner, avers that, if the claim of the petitioner is correct, that said 
petitioner has a binding contract with the Department of the Navv 
to purchase said cruiser, “Boston,” said petitioner has a full, ample 
and complete remedy against the United States in the Court of 
Claims, or by other action at law against the persons alleged to be 
wrongfully withholding said ship. 

Wherefore, answerer respectfully submits that this Honorable 
Court is without jurisdiction over the defendant in the premises, as it 
appears in and by the said petition that the defendant is sued as an 
officer of the Government of the United States, and concerning mat- 

2—2284a 
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lers arising out of, and within his duty as such public officer, and re¬ 
lating to matters within his judgment and discretion. And it fur¬ 
ther appears from the said petition that the petitioner has no right, 
title or interest in the subject matter of the controversy which would 
entitle him to a writ of mandamus or anv relief whatsoever. 

Wherefore, having fully answered as many of the averments in 
said petition as he is called upon to answer, this answerer prays that 
the rule to show cause issued herein be discharged, and the 

17 defendant be hence dismissed, w T ith reasonable costs. 

BEEKMAN WINTHROP, 

Acting Secretary of the Navy of the 

United States of America. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Co turn Inn. 
REGINALD S. HUIDEKOPER. 

Assistant Attorney of the United States in and . 

for the Distinct of Columbia. 

District of Columbia. **: 

I, Beekman Winthrop, being first duly sworn, upon oath depose 
1 *. tliot I am Acting Secretary' of the Navy of the United States 
of America; that I have read the foregoing answer by me subscribed, 
and know the contents thereof; that the matters and facts therein 
stated of my own know ledge are true, and those stated upon informa¬ 
tion and belief I believe to be true. 

BEEKMAN WINTHROP. 

Subscribed and sworn to before me this 15th dav of February, 
A. D. 1911. 

[seal.] PICKENS NEAGLE, 

Notary Public. 

* 

18 Demurrer to A newer. 

Filed February 16, 1911. 

% 

******* 

Now comes the petitioner, A. Goldl>erg, by Charles Poe. his attor¬ 
ney, and, as to the answer of the defendant to the rule to show cause 
herein, savs that the same is bad in substance. 

CHAS. POE, 
Attorney for Petitioner. 

Memorandum. 

Among the questions of law intended to be raised by the above de¬ 
murrer are the following: 

1. Was there a contract between the said petitioner and the said 
defendant? 
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2. Was the action sought to l>e commanded to be performed, to 
wit, the delivery of the Cruiser Boston by the defendant to the peti¬ 
tioner, one discretionary or purely ministerial in its character? 

CHAS. POE, •' 

Attorney for Petitioner. 


19 Supreme Court of the District of Columbia. 

Friday, March 10, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

Upon consideration of the petitioner s demurrer to the respondent’s 
answer to the rule to show cause herein, it is ordered that said de¬ 
murrer be, and it is hereby overruled; whereupon the petitioner by 
his Attorney now in open Court says that he will stand upon his 
demurrer. 

Therefore, it is considered that the rule to show cause herein be, and 
the same is hereby discharged, the petition dismissed, and that the 
Respondent recover against the Petitioner, the costs of his defense, 
to be taxed by the Clerk, and have execution thereof. 

From the foregoing the Petitioner by his Attorney in open Court, 
notes an appeal to the Court of Appeals of the District of Columbia, 
and the penalty of the bond for costs on said appeal is herebv fixed 
in the sum of One hundred dollars ($100). 

Memorandum. 

March 24, 1911.—Appeal bond approved and filed. 


20 Opinion of Court. 

Filed March 28, 1911. 

******* 

The plaintiff is not entitled to a writ of mandamus to compel the 
Secretary of the Navy to deliver to him the Cruiser Boston, for several 
reasons: 

(1) According to the answer of the Secretary to the rule to show 
cause the Secretary of the Navy never accepted the relator’s bid, but 
on the contrary declined to accept it and so notified the relator, and 
therefore no contractual relation is shown to exist between the Secre¬ 
tary of the Navy and the relator. 

(2) Under § 3744 R. S. U. S. all contracts with the Secretary of 
the Navy must be reduced to writing and signed by the parties, and 
it has been held that a proposal accepted by letter will not bind the 
United States (South Boston Iron Co. v. U. S. 118 U. S. 37. Clark v. 
U. S. 96 U. S. 539). Therefore it would seem to follow that even if 
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the Secretary of the Navy had notified the relator of his acceptance 
of such bid, such notice would not have been binding upon the 
United States for the reason that the title to the vessed is not in the 
Secretary of the Navy but in the United States, and until § 3744 
R. S. U. S. has been complied with the relator could acquire no right 
to the vessel as against the United States. 

(3) Even if the relator were entitled to the possession of 

21 the vessel, he has an adequate remedy at law, and, having 
such remedy, he cannot resort to the extraordinary remedy of 

mandamus. He may take one of two courses (a) He may bring an 
iietion of replevin to recover the possession of the property from those 
having it in possession, (b) He may bring an action for damages 
in the Court of Claims. 

By advertising this vessel for sale, the Government did not bind 
itself to actually sell the same. It simply invited offers to purchase 
the vessel upon the conditions named in the invitation, and the re¬ 
lator's J)id was nothing more than an offer to buy. Under the Act of 
Aug. 5, 1882. the Secretary of the Navy was authorized, after con¬ 
demnation and survey, to sell vessels of the United States “if the said 
Secretary shall deem it for the best interests of the United States to 
sell any such vessel,'” and he may very well have concluded, notwith¬ 
standing the offer of the plaintiff to buy this vessel at $20,000, that it 
was not for the Wst interests of the United States to sell the same, and 
hence refused to accept such bid. So that the statute in question 
authorizing the Secretary of the Navy to sell vessels stricken from the 
Navy Register and appraised does not compel the Secretary to make 
such sale. It is only when the Secretary shall deem it for the best 
interests of the United States to sell any such vessel or vessels that he 
is authorized to sell the same in the manner prescribed by the 
statute. 

In Page on Contracts Vol. 1 § 33 and cases cited (among others 
Moffatt v. Rochester 178 U. S. 373), it is said: 

22 “An offer may be withdrawn at any time before it has been 
accepted, and cannot after withdrawal be accepted so to 

make a binding contract.” 

The same authority further says: 

“Thus at an auction sale a bid may be withdrawn at any time be¬ 
fore it is accepted. So the party offering the property for 9ale may 
withdraw it at any time before the bid has been accepted.” 

So that, under the admitted facts of this case, Mr. Goldberg has 
neither a contract to sell to him this vessel, nor a right to compel a 
contract to be entered into with him to sell a vessel to him. This 
being so, it was entirely in the discretion of the Secretary of the 
Navy to determine whether it was for the best interests of the 
United States to sell the vessel, and until he has accepted a bid and 
entered into a contract in writing with a bidder and the same has 
!>een duly signed by both parties as required bv § 3744 R. S. U. S. 
his right to exercise such discretion still remains. 

“Mandamus lies to compel the performance of a statutory duty 
only where it is clear and indisputable, and there is no other legal 
remedy.” 127 U. S. 246, 250. 
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*To sustain mandamus, the party must have a perfect legal right, 
and there must be a positive ministerial duty to be performed andno 
other appropriate remedy.” 2 Bouvier’s Law Dictionary, 300. 

So that in any view of this case the relator is not entitled to the 
writ for which lie prays. It would have been entirely sufficient to 
nave rested the disposition of this case upon the proposition first 
stated by the Court, namely, that, inasmuch as the Secretary of the 
Navy refused to accept the relator’s bid there was no sale, and. 
there being no sale, no title or right or interest in the vessel 

23 in question vested in the relator by reason of his bid. 

For the reasons stated, the writ of mandamus prayed for in 
the relator’s petition will be denied. 

By the Court, 

THOS. H. ANDERSON, Justice. 

24 Order for Transcript of Record on Appeal. 

Filed March 24, 1911. 

******* 

The Clerk of said Court will include the following in making up 
the transcript of record on appeal in this cause, Feb. 8 petition, affi¬ 
davit, exhibit, rule to show T cause—Feb’y 16 answer to rule and de¬ 
murrer thereto—Mar. 10 judg’t, apeal in open Court order fixing 
bond for costs—Mar. 24 mem. approved appeal bond filed—This 
order. 

CHARLES POE, 
Attorney for Relator. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the Distirct of 
Columbia, hereby certify the foregoing pages numbered from 1 to 24. 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 53313 at Law, wherein The 
United States of America, ex relatione A. Goldberg, is Petitioner and 
George von L. Meyer, Secretary of the Navy, is Respondent, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
29th day of March, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2284. The United States of America ex relatione A. Goldberg, ap¬ 
pellant, vs. George von L. Meyer. Court of Appeals, District of Co¬ 
lumbia. Filed Apr. 7,1911. Henrv W. Hodges, clerk. 
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